
Excerpt	from	Chapter	Six	

Report	of	Jane	Goodman-Delahunty	in	the	case	of		
R	v	Elomar	et	Ors,	Supreme	Court	of	NSW	

	

With	a	letter	of	instruction	from	Legal	Aid	dated	August	4	2008,	I	was	provided	two	
folders	 marked	 “Objection	 to	 Computer	 Exhibits”	 containing	 CDs,	 copies	 of	
photographs	and	edited	video	material,	organized	in	sections	A	through	G:		

A. Gruesome:	 approximately	 132	 colour	 images	 (many	 duplicates)	 of	
dismembered	bodies	and	injured	persons;		

B. Gruesome:	 approximately	 216	 black-and-white	 and	 colour	 images	 (many	
duplicates)	of	deceased	persons	or	otherwise	distressing	pictures;		

C. Gruesome:	a	CD	marked	“AFP	Seized	media	Commonalities,	Moroney,	Edited	
beheadings”	containing	six	edited	videoclips;		

D. Osama	bin	Laden	or	other	jihadist	figures	of	mujahedeen:	approximately	321	
colour	images	(many	duplicates);		

E. September	11	2001:	 approximately	290	 colour	 images	 (many	duplicates)	of	
the	attacks	on	the	World	Trade	Centre	and	the	Pentagon,	of	Osama	Bin	Laden	
and	19	terrorists;		

F. Treatment	 of	 non-Western	 prisoners	 by	Western	 forces,	 including	 torture:	
approximately	 28	 colour	 images	 of	 non-Western	 prisoners	 restrained	 and	
guarded	 by	 uniformed	 officers	 armed	 with	 weapons;	 two	 graphs	 of	 crime	
statistics	 in	 NSW,	 and	 approximately	 29	 passport	 style	 pictures	 of	 non-
Western	males.		

In	addition,	I	received	a	copy	of	a	statement	dated	March	19	2007	by	Katrina	Povolny	
of	the	Australian	Federal	Police.	

After	reviewing	these	materials,	I	considered	six	questions	directed	to	me	in	relation	
to	 these	materials.	 	Having	consulted	 the	applicable	 research	 literature	 relevant	 to	
these	topics,	I	prepared	these	responses	drawing	on	four	areas	of	research:		

a. juror	stress;		

b. emotional	reactions	and	arousal	in	response	to	visual	images;		

c. mortality	salience	reactions;	and		

d. jury	responses	to	judicial	directions.			

	

On	September	5,	2008,	I	received	a	further	letter	from	Legal	Aid	accompanied	by	a	
third	 folder	 marked	 “Application	 to	 exclude	 gruesome	 images	 and	 video	 files”	
containing	Annexure	A	(139	images)	and	Annexure	B	(313	images).	 	 I	was	informed	
that	the	Crown	had	reduced	the	number	of	proffered	images,	and	excluded	Category	
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F.		Duplicates	were	removed	and	the	number	of	images	reduced	from	approximately	
1100	to	450.			

I	was	asked	if	my	opinion	in	response	to	specific	questions	directed	to	me	in	the	first	
letter	 of	 instruction	 would	 change	 based	 on	 a	 review	 of	 the	 revised	 set	 of	
approximately	 450	 images.	 	 	 My	 responses	 to	 the	 six	 questions	 are	 listed	 below.	
Sources	that	I	consulted	on	these	topics	are	noted	in	the	reference	list	at	the	end	of	
this	report.		

Question	 1:	 	 What	 is	 the	 likely	 impact	 on	 jurors	 of	 graphic	 images	 of	 injured	
civilians	deceased	persons,	distressing	images,	and	beheadings?	

Exposure	 to	 these	 images	 will:	 (a)	 exacerbate	 juror	 stress;	 (b)	 arouse	 negative	
emotions;	 (c)	 impair	 jurors’	 capacity	 to	concentrate	on	other	evidence	 in	 the	case;	
(d)	increase	the	proclivity	to	convict	the	defendants;	and	(e)	evoke	mortality	salience	
defences	 in	 jurors	 that	 increase	 hostility,	 aggression	 and	 punitiveness	 towards	
defendants,	and	 (f)	 these	 influences	will	occur	although	 the	 images	depict	persons	
who	are	not	the	victims	of	the	conduct	of	the	defendants.			
	

a. Graphic	images	will	exacerbate	juror	stress	

Several	studies	have	confirmed	the	stressful	nature	of	jury	service	in	the	absence	of	
exposure	 to	 gruesome	 graphic	 images.	 	 A	 survey	 of	 1300	 jurors	 and	 judges	 in	 six	
courts	across	the	USA	identified	several	causes	of	juror	stress:	(a)jurors	are	placed	in	
an	unfamiliar	situation,	(b)	in	which	their	daily	lives	are	disrupted	and	(c)	they	do	not	
have	 access	 to	 their	 usual	 social	 support	 systems,	 and	 (d)	 they	 must	 perform	 an	
unfamiliar	 task	 with	 (e)	 serious	 consequences	 with	 (f)	 a	 group	 of	 strangers	 (g)	 in	
circumstances	 in	 which	 they	 can	 exert	 little	 control	 over	 their	 activities	 (National	
Centre	for	State	Courts,	1998,	pp.4-5).	 	Stress	reactions	in	 lengthy	trials	were	more	
common,	irrespective	of	the	nature	of	the	case.		Close	to	half	the	jurors	who	served	
on	trials	lasting	more	than	11	days	reported	disturbing	memories	and	approximately	
one	third	reported	feeling	numb	and	detached		Juror	stress	often	lingers	 long	after	
jury	service		concludes,	and	in	some	cases,	jurors	sustain	posttrial	traumatic	stress	as	
a	consequence	of	 jury	duty	(Kelley,	1994).	 	 In	a	 jury	study	conducted	in	New	South	
Wales,	175	 former	 jurors	who	served	on	41	criminal	 cases	were	 interviewed	up	 to	
several	months	after	their	service	concluded.		The	researchers	noted:	“a	number	of	
jurors	 expressed	 surprise	 that,	 even	 though	 they	 felt	 fine	 during	 and	 immediately	
after	 the	 trial,	 they	 had	 experienced	 sleeplessness,	 nightmares,	 depression	 and	
phobias	 in	 subsequent	 months,”	 (Chesterman,	 Chan,	 &	 Hampton,	 2001,	 p.193).		
Jurors	 suggested	 that	 a	 free	 counselling	 service	 should	 be	 available	 for	 several	
months	after	completion	of	a	trial	to	help	jurors	with	a	delayed	stress	reaction.		The	
findings	illustrate	how	widespread	sustained	juror	stress	is	in	routine	criminal	cases.		
In	 2000,	 the	 Sheriff	 of	 New	 South	 Wales	 established	 a	 Juror	 Support	 Program	
(McGrath	&	Ryan,	2004).				

In	certain	cases,	the	facts	in	evidence	are	inherently	disturbing,	and	can	cause	or	add	
to	juror	distress.		Cases	involving	extreme	violence,	severe	injury,	or	graphic	material	
often	produce	feelings	of	anger,	shock,	sadness,	and	even	fear,	in	jurors	who	imagine	
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themselves	or	their	loved	ones	caught	up	in	similar	events	(National	Center	for	State	
Courts,	1998).		Empirical	studies	have	confirmed	that	the	presentation	of	gruesome	
or	 graphic	 evidence	 is	 a	 major	 source	 of	 juror	 stress.	 	 One	 survey	 conducted	 in	
Yamhill	 County,	 Oregon	 revealed	 that	 50%	 of	 ex-jurors	 surveyed	 rated	 visual	
evidence	(photos	and	other	materials)	and	48%	rated	verbal	graphic	descriptions	of	
the	crimes	as	the	most	disturbing	aspects	of	a	trial.	During	debriefings	many	jurors	
commented	 on	 the	 stress	 created	 by	 exposure	 to	 this	 evidence	 (Holt,	 Slick	 &	
Rayborn,	2003).	 	A	national	US	survey	showed	that	 juror	stress	was	higher	 in	cases	
involving	 gruesome	 evidence,	 and	 in	 longer	 cases	 involving	more	 serious	 charges.		
These	 cases	 caused	 more	 severe	 clinical	 stress	 symptoms	 in	 jurors	 such	 as	
nightmares,	 sleep	 disturbance,	 feelings	 of	 detachment	 and	 disturbing	 or	 intrusive	
memories.	 	 “Cases	 that	 include	 evidence	 of	 severe	 harm	 to	 an	 individual	 and	 the	
viewing	of	gruesome	evidence	can	be	particularly	stressful	for	some	jurors,	especially	
when	 presented	 with	 no	 forewarning,”	 (National	 Centre	 for	 State	 Courts,	 1998,	
p.27).		Courts	were	advised	to	warn	jurors	in	advance,	to	control	the	presentation	of	
gruesome	 evidence	 and	 testimony,	 and	 to	 offer	 jurors	 counselling	 and	 debriefing	
after	exposure	to	this	evidence.		Similar	recommendations	were	made	following	in-
depth	 interviews	with	534	 jurors	who	 served	 in	 capital	 cases	 in	 the	USA	 (Antonio,	
2006).	 	 Federal	 courts	 have	 adopted	 this	 practice:	 this	 week,	 US	 District	 Court	
officials	 in	 Idaho	 confirmed	 that	 jurors	 who	 viewed	 videotaped	 evidence	 of	 a	
defendant	 abusing	 and	 torturing	 a	 9-year	 old	 boy,	 were	 offered	 counseling	
(Associated	Press	International,	2008).		

The	particularly	stressful	and	injurious	nature	of	the	graphic	materials	in	this	case	is	
reflected	in	information	provided	by	a	federal	agent	who	served	as	a	Team	Leader	of	
the	Property	Review	Team	in	this	case	from	April	to	September,	2006	(Statement	of	
Povolny,	 2007).	 	 Agent	 Povolny	 reported	 that	 the	 process	 of	 reviewing	 the	media	
materials	 seized	 in	 this	 case	 to	prepare	 a	 spreadsheet	 summary	of	 these	 contents	
had	 a	 detrimental	 impact	 on	members	 of	 the	 Team.	 	 Police	 Psychological	 Services	
professionals	 who	 were	 consulted	 reviewed	 a	 sample	 of	 this	 material	 and	
determined	that	it	was	psychologically	hazardous.		Five	strategies	to	limit	damage	to	
the	 agents	 from	 exposure	 to	 this	 material	 were	 implemented:	 (a)	 allow	 only	
intermittent	periods	of	 exposure,	with	 regularly	 scheduled	breaks	 in	 the	 review	of	
these	materials;	(b)	restrict	daily	exposure	to	no	more	than	half	of	the	working	day	
or	four	hours	per	day;	(c)	restrict	the	timing	of	exposure	to	the	images	to	the	early	
hours	 of	 the	 day,	 not	 the	 afternoon;	 (d)	 constant	 monitoring	 of	 the	 agents	 by	
qualified	 Psychological	 Services	 professionals;	 and	 (e)	 regular	 formal	 and	 informal	
counselling	and	debriefing	of	the	agents.					

Despite	 these	 measures,	 team	 members	 continued	 to	 suffer	 detrimental	 effects	
following	 exposure	 to	 these	materials,	 and	 had	 to	 be	 transferred	 to	 other	 duties.		
Continued	exposure	to	the	gruesome	images	in	compliance	with	these	strategies	did	
desensitize	the	team	members.	 	 .	 	After	a	few	months,	when	approximately	half	of	
the	material	had	been	 reviewed,	 the	Australian	Federal	Police	and	 the	NSW	Police	
Management	terminated	the	review	of	the	materials	because	of	the	serious	negative	
psychological	impact	of	exposure	to	these	images	on	police	staff.		The	fact	that	these	
measures	were	ineffective	in	preventing	harm	to	the	mental	health	and	well-being	of	
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the	Property	Review	Team	agents	is	problematic	in	light	of	the	court’s	obligation	to	
provide	a	safe	workplace	for	the	jurors	who	will	be	called	to	serve	in	this	case.			

Recommended	 interventions	 to	courts	 to	minimize	 juror	distress	 from	exposure	 to	
graphic	images	and	evidence	include	similar	measures	to	those	implemented	by	the	
police:	 (a)	 reduce	 these	 sources	 of	 stress;	 (b)	 make	 the	 stress	 predictable	 and	
controllable	by	 jurors;	 (c)	warn	 jurors	about	 the	gruesome	evidence	at	outset,	and	
before	each	presentation;	(d)	avoid	gruesome	presentations	before	and	after	lunch;	
(e)	order	a	recess	after	a	gruesome	presentation;	 (f)	 limit	 the	volume	of	disturbing	
gruesome	evidence;	(g)	block	out	offensive	or	disturbing	parts	of	images;	(h)	reduce	
exposure	 time	 to	disturbing	 evidence;	 (i)	 instruct	 jurors	 they	need	only	 look	once,	
and	 can	 then	 avert	 their	 eyes;	 (j)	 ensure	 the	 gruesome	 evidence	 adds	 new	
information	and	does	not	simply	amplify	or	repeat	previously	presented	information;	
and	 (k)	 arrange	 jury	 debriefings	 to	 discuss	 stress	 and	 coping	 strategies	 (National	
Center	for	State	Courts,	1998).		

In	my	opinion,	 the	 likely	 impact	on	 jurors	who	are	exposed	 to	 the	 same	 images	 in	
this	case	will	be	more	intense	and	more	extreme	than	those	of	the	police	agents	for	
the	following	reasons:	(a)	As	noted	above,	jury	duty	is	an	unfamiliar	task.		Jurors	are	
separated	in	performing	these	duties	from	their	usual	sources	of	social	support,	their	
family	 and	 friends,	 and	 are	 instructed	 not	 to	 discuss	 the	 case	 with	 them.	 	 Many	
jurors	 find	 these	 circumstances	 provoke	 high	 levels	 of	 stress	 and	 anxiety	 (Kelley,	
1994).		(b)	This	is	a	highly	visible	trial.		Previous	studies	have	determined	that	jurors	
in	highly	 visible,	 notorious	or	 traumatic	 trials	 are	 six	 times	more	 likely	 to	manifest	
symptoms	 associated	 with	 stress	 and	 depression	 than	 jurors	 serving	 on	 non-
traumatic	trials	(Shuman,	Hamilton	&	Daley,	1994).		(c)	Jurors	will	be	aware	that	this	
is	a	terrorist	trial	with	potentially	severe	penalties.		In	this	respect,	the	case	involves	
serious	consequences	akin	to	capital	cases	in	the	USA,	which	have	been	shown	to	be	
very	stressful	to	jurors	and	to	produce	posttrial	traumatic	stress	(Antonio,	2006).		(d)	
The	graphic	 images	are	 inherently	distressing,	 as	 shown	by	 the	 reaction	of	 trained	
police	 professionals	 and	 mental	 health	 professionals	 from	 the	 Australian	 Federal	
Police	and	the	New	South	Wales	Police	who	viewed	this	material.	 	 Jurors	who	 lack	
the	training	and	experience	of	 the	 law	enforcement	professionals	selected	to	work	
on	this	case	will	be	more	vulnerable	to	these	stressors.			(e)	The	protracted	nature	of	
the	trial	will	exacerbate	the	foregoing	stressors.	

In	my	opinion,	the	likelihood	is	that	jurors	will	be	distressed	by	viewing	this	graphic	
material.	 	Some	jurors	may	seek	stress	 leave;	some	may	seek	relief	 from	jury	duty.		
Attrition	of	distressed	jurors	is	likely.		Even	if	jurors	do	not	seek	to	be	excused	before	
the	 conclusion	 of	 the	 trial,	 the	 potential	 exists	 for	 short-term	distress	 and	 anxiety	
and	for	long-term	psychological	injury	to	jurors	as	a	consequence	of	exposure	to	the	
gruesome	and	graphic	materials.		

b.		The	graphic	images	will	arouse	negative	emotions	in	jurors	

Unpleasant	 photographic	 images	 can	 arouse	 negative	 emotions	 in	 jurors.	 	 The	
likelihood	of	 this	outcome	 in	 this	 case	 is	 supported	by	 studies	of	physiological	and	
neural	 reactions	 in	 the	 visual	 cortex	 to	 emotionally	 evocative	 images,	 and	 by	 jury	
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simulation	 studies	 examining	mock	 juror	 perceptions	 and	 emotions	 in	 response	 to	
gruesome	photographic	evidence.				
	
First,	 research	 using	 functional	 magnetic	 resonance	 imaging	 (fMRI)	 has	
demonstrated	that	neural	processing	of	emotionally	evocative	images	is	site	specific	
and	 differs	 significantly	 from	 the	 processing	 of	 neutral	 images.	 	 A	 series	 of	
experiments	 were	 conducted	 using	 24	 decontextualized	 pictures	 (not	 images	 of	 a	
plaintiff	 or	 victim	 within	 the	 context	 of	 any	 particular	 legal	 case,	 but	 unrelated	
images)	drawn	from	the	International	Affective	Picture	System	compiled	for	research	
use	(IAPS;	Lang,	Bradley,	&	Cuthbert,	1997).	 	 	A	total	of	38	participants	(volunteers	
and	 university	 students)	 were	 exposed	 to	 8	 neutral,	 8	 pleasant	 and	 8	 unpleasant	
colour	 images.	 	 The	 unpleasant	 photographs	 included	 some	 that	 were	 similar	 in	
content	to	the	images	in	this	case	(human	violence	and	mutilated	bodies),	as	well	as	
photographs	of	contaminated	food,	filth	and	squalor.		In	both	men	and	women,	the	
emotionally	evocative	pictures	generated	more	functional	activity	in	all	brain	areas,	
activating	a	broader	area	of	 the	visual	cortex	 than	did	neutral	 images.	 	The	results	
also	 showed	 physiologically	 distinct	 processes	 for	 negative	 emotional	 pictures:	
specific	anatomical	locations	of	the	brain	(in	the	visual	cortex)	responded	to	negative	
emotional	 images,	but	not	to	neutral	 images.	 	Women	showed	more	activation	for	
unpleasant,	aversive	images	than	for	pleasant	pictures.	The	physiologically	arousing	
nature	 of	 the	 unpleasant	 images	 was	 validated	 by	 autonomic	 nervous	 system	
measures:	 	 skin	 conductance	 measures	 showed	 significantly	 more	 electrodermal	
activity	 in	 response	 to	 unpleasant	 images	 in	 both	 men	 and	 women	 (Lang	 et	 al.,	
1998).			
	
Second,	a	 series	of	 simulated	criminal	and	civil	 jury	 trials	assessed	 the	perceptions	
and	emotional	responses	of	mock	jurors	to	graphic	visual	images.		In	several	studies,	
the	 images	 tested	 comprised	 evidence	 in	 actual	 jury	 trials.	 Two	 phases	 of	
experimental	research	are	pertinent:	(a)	preliminary	studies	in	which	the	images	are	
decontextualised	 to	 pretest	 their	 evocative	 potential	 before	 using	 them	 in	
subsequent	 mock	 trials;	 and	 (b)	 simulated	 trials	 in	 which	 emotionally	 evocative	
images	 were	 incorporated	 among	 other	 evidence	 to	 assess	 their	 influence	 in	 the	
context	of	 a	 case.	 	 In	both	phases,	 the	emotionally	 arousing	quality	of	 the	 images	
was	 measured	 using	 standard	 psychological	 techniques	 in	 which	 participants	 self-
report	their	level	of	arousal	on	a	numerical	scale.		Although	self-report	methods	rely	
on	the	ability	of	individuals	to	monitor,	assess,	and	integrate	information	about	their	
own	 emotions,	 they	 are	 “perhaps	 the	 most	 efficient	 and	 easiest	 technique	 for	
measuring	emotions,”	(Larsen	&	Fredrickson,	1999;	p.48).			
	
Some	 Canadian	 researchers	 devised	 their	 own	measures	 of	 juror	 emotion,	 posing	
questions	such	as	“How	did	the	photographs	of	the	victim	affect	you	emotionally?”	
(1=not	at	all;	10=extremely	affected);	asking	participants	whether	they	experienced	
physical	reactions	to	gruesome	photographic	images;	and	asking	whether	a	series	of	
specific	 emotions	 were	 experienced	 (outrage,	 vengeance,	 shock,	 anxiety,	
disturbance,	 sadness,	 stress,	 sympathy,	 etc.).	 	 This	 approach	 demonstrated	 the	
arousing	 effects	 of	 autopsy	 photographs	 of	 a	 homicide	 victim	 in	 a	 criminal	 trial.		
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Participants	 were	 120	 university	 students	 who	 were	 allocated	 to	 one	 of	 three	
experimental	groups:	one	group	saw	only	four	neutral	colour	photographs	(depicting	
the	victim’s	apartment	building,	the	door	to	the	apartment,	a	knife,	and	a	graduation	
photograph	of	the	victim).		Two	groups	also	saw	three	gruesome	photographs	of	an	
actual	 homicide	 victim	 taken	 from	 different	 angles	 (depicting	 stab	 wounds	 and	
lacerations).		One	group	saw	the	photographs	in	colour	and	one	saw	them	in	black-
and-white.	 	Mock	 jurors	who	were	 exposed	 to	 the	 autopsy	 photographs,	whether	
colour	 or	 black-and-white,	 reported	 significantly	 higher	 scores	 on	 the	 emotional	
reaction	 question	 compared	 to	 jurors	 who	 saw	 only	 neutral	 photographs.	 	 Fifty	
percent	of	 the	participants	who	saw	colour	autopsy	photographs	reported	physical	
sensations	(e.g.,	nervous	stomach,	sweaty	palms,	difficulty	concentrating),	compared	
with	27%	of	those	who	saw	black-and-white	autopsy	photographs	and	10%	of	those	
who	 saw	 only	 neutral	 photographs.	 	 	 Mock	 jurors	 exposed	 to	 the	 autopsy	
photographs	(irrespective	of	whether	the	photographs	were	presented	in	colour	or	
black-and-white),	 were	 significantly	 more	 likely	 to	 report	 feeling	 anxiety,	 anguish,	
disturbance	 and	 shock,	 compared	 with	 those	 who	 did	 not	 see	 the	 autopsy	
photographs.	 	 These	 elevated	 emotional	 responses	 led	 to	 more	 guilty	 verdicts	
(Douglas,	Lyon	&	Ogloff,	1997).		

Other	 researchers	 have	 used	 pre-existing	 tests	 of	 emotion,	 such	 as	 the	 Profile	 of	
Mood	States	(POMS),	a	58-item	questionnaire	that	measures	changes	in	mood	on	six	
factors	 (tension-anxiety,	 anger-hostility,	 depression-dejection,	 vigour-activity,	
fatigue-inertia,	 and	 confusion-bewilderment).	 	 A	 total	 mood	 disturbance	 score	 is	
calculated	 by	 summing	 scores	 from	 the	 six	 factors.	 	 By	 measuring	 mock	 jurors’	
emotions	before	and	after	exposure	to	gruesome	visual	evidence	in	a	wrongful	death	
trial,	the	emotionally	arousing	effect	of	the	images	was	effectively	demonstrated.		A	
summary	 of	 an	 actual	 wrongful	 death	 case	 was	 presented	 in	 written	 format,	
videotape	and	video	plus	an	audio-visual	recreation	of	the	accidental	drowning	of	a	
12-year-old	girl	 in	a	swim-spa	after	her	hair	became	entangled	in	the	suction	cover	
(this	 video-recreation	 led	 to	 a	 $6M	 settlement	 in	 actual	 trial).	 	 Wording	 of	 the	
evidence	was	invariant	across	the	three	conditions	so	that	inferences	could	be	drawn	
about	the	impact	of	the	visual	displays.		The	POMS	posttest	was	administered	after	
mock	jurors	completed	their	review	of	the	trial	transcript	and	before	they	rendered	a	
verdict	 to	 capture	 their	 emotional	 reactions	 immediately	 following	 exposure	 to	
videotaped	visual	evidence.	 	A	comparison	of	pretrial	versus	posttrial	mood	scores	
revealed	 that	 the	 emotional	 reactions	 of	 mock	 jurors	 exposed	 to	 the	 videotaped	
materials	 were	 significantly	 elevated	 compared	 to	 scores	 of	 jurors	 who	 read	 the	
written	transcripts	(Fishfader,	Howells,	Katz,	&	Teresi,	1996).	

Not	all	of	the	test	 items	in	the	POMS	are	well-suited	to	assessing	jury	responses	to	
gruesome	evidence,	 so	other	 researchers	have	adapted	 this	and	other	pre-existing	
scales.		By	combining	selected	items	from	the	POMS	with	items	from	another	test	of	
emotions,	 the	 Positive	 and	 Negative	 Affect	 Schedule	 (PANAS;	 Watson,	 Clark	 &	
Tellegen,	1988),	and	adding	measures	of	disgust,	the	Juror	Negative	Affect	Scale	was	
created:		
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Items	 and	 subscales	 of	 the	 JUNAS	 (Juror	 Negative	 Affect	 Scale)	 (Bright	 &	
Goodman-Delahunty,	2006)		

	
Fear/anxiety		 Anger		 Sadness		 Disgust		
Tense	 *	 Shaky	 *	
On	 edge*	
Panicky	 *	
Uneasy	 *	
Restless	 *	
Nervous	 *	
Anxious	 *	
Distressed	 **	
Upset**	
Afraid**		

Angry*	
Annoyed*	
Resentful*	
Bitter*	 Furious*	
Bad	 tempered*	
Hostile**	
Irritable**		

Unhappy*	 Sad*	
Discouraged*	
Miserable*	
Gloomy*	
Helpless*		

Disgusted	
Repulsed	
Disturbed	
Revolted	
Shocked		

	*		from	Profile	of	Mood	States	(POMS)		
**	from	Positive	and	Negative	Affective	States	(PANAS)		

	
The	 JUNAS	 contains	 27	 items	 that	 measure	 four	 factors	 (fear/anxiety;	 anger;	
sadness;	 and	 disgust).	 	 Using	 this	 measure,	 responses	 to	 gruesome	 photographic	
evidence	were	assessed	 in	a	series	of	studies	 in	which	 images	were	presented	 in	a	
decontextualized	 way	 and	 within	 simulated	 criminal	 trials	 (Bright	 &	 Goodman-
Delahunty,	 2006).	 	 To	 assess	 the	 evocative	 properties	 of	 decontextualized	
photographic	 images,	 78	 university	 students	were	 shown	20	photos	 (9	 neutral,	 11	
gruesome)	 in	either	colour	or	black–and-white,	and	rated	the	extent	to	which	they	
perceived	 the	 images	as	gruesome,	upsetting	and	disgusting.	 	All	 the	photographic	
images	 had	 been	 admitted	 into	 evidence	 in	 New	 South	Wales	 homicide	 case	 (R	 v	
Velevski	 ,	 NSWCCA	 445,12	 October	 2000).	 	 Significant	 differences	 between	 the	
gruesome	and	neutral	photographs	were	obtained	on	all	JUNAS	measures,	showing	
clearly	perceived	differences	 in	responses	to	neutral	versus	gruesome	images.	 	The	
influence	 of	 colour	 versus	 black-and-white	 images	was	 similar,	 although	 the	mean	
arousal	 scores	 for	 colour	 photographs	 were	 higher.	 	 The	 images	 rated	 as	 most	
disturbing	depicted	the	neck	of	 the	victim	partially	severed	and	a	blood	spatter	on	
the	bedroom	wall	in	her	home	(copies	are	appended	to	this	report).			
	
The	five	photographs	with	the	lowest	ratings	(neutral)	and	the	five	with	the	highest	
ratings	 (gruesome)	 were	 selected	 for	 inclusion	 in	 a	 simulated	 trial	 experiment	 in	
which	 participants	 viewed	 either	 five	 gruesome	 photos,	 five	 neutral	 photos	 or	 no	
photos	 in	 the	 context	 of	 a	 25-page,	written	 transcript	 of	 a	 trial	 (constructed	 from	
judicial	comments	in	the	appellate	opinion	in	R	v	Velevski)	in	which	a	defendant	was	
charged	 with	 his	 wife’s	 murder.	 	 	 Mock	 jurors	 were	 102	 university	 students	 who	
rated	their	emotions,	reviewed	the	transcript,	rated	their	emotional	responses	again,	
and	rendered	a	verdict.	 	Pretrial	versus	posttrial	 JUNAS	mean	difference	scores	 for	
mock	 jurors	 exposed	 to	 the	 gruesome	 photographic	 evidence	 were	 significantly	
higher	 than	 those	of	participants	exposed	 to	neutral	or	no	photographs.	 	Anger	at	
the	 defendant	 was	 significantly	 higher	 in	 response	 to	 the	 photographic	 gruesome	
evidence	(Bright	&	Goodman-Delahunty,	2006).			
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Together,	the	foregoing	studies	demonstrated	that	gruesome	images	unrelated	to	a	
victim	or	plaintiff	 in	a	legal	trial	(decontextualized)	or	presented	in	the	context	of	a	
simulated	criminal	or	civil	trial	as	images	of	the	victim	or	plaintiff,	triggered	discrete	
physiological	 reactions	 and	 negative	 emotional	 states	 in	 research	 participants	 and	
mock	jurors,	such	as	disgust,	fear,	anxiety,	sadness	and	anger.		The	anger	aroused	by	
the	 gruesome	 images	 was	 directed	 at	 the	 defendant.	 	 The	 implication	 of	 these	
findings	for	this	case	are	that	exposure	to	graphic	and	gruesome	images	will	arouse	
negative	emotions	and	physiological	reactions	 in	the	jury,	 including	anger	that	may	
be	directed	at	the	defendants.								

c. Jurors’	capacity	to	concentrate	on	other	evidence	will	be	impaired	
	
Research	 on	 the	 influence	 of	 emotion	 on	 cognition	 has	 shown	 that	 emotional	
arousal,	and	of	anger,	in	particular,	leads	people	to	consider	fewer	factors,	to	engage	
in	 less	systematic	processing	of	 information	and	to	rely	more	on	stereotypes	when	
making	decisions	(Feigenson	&	Park,	2006).	Angry	individuals	are	more	likely	to	judge	
an	 individual’s	 indiscretions	 harshly	 when	 there	 is	 a	 stereotypical	 association	
between	the	nature	of	the	indiscretion	and	the	participant’s	group	identity	(Semmler	
&	Brewer,	 2002).	 	 This	 outcome	has	been	demonstrated	both	when	 the	 source	of	
theemotion,	 such	 as	 anger,	 is	 incidental	 or	 external	 to	 the	 judgment	 at	 hand,	 and	
when	it	is	integral	to	the	task.			
	
First,	 confirmation	 that	 exposure	 to	 emotionally	 evocate	 photographs	 impairs	
memory	comes	from	three	studies	in	which	46	university	students	were	exposed	to	
four	 photographs	 in	 sets	 that	 were	 either	 low	 (neutral),	 medium	 or	 high	 in	
positive/negative	arousal.		These	images	were	projected	at	different	locations	on	the	
screen,	and	a	 follow-up	task	asked	participants	where	on	the	screen	an	 image	had	
been	located.		Across	all	experiments,	memory	for	the	location	of	the	highly	arousing	
pictures	was	significantly	 impaired	compared	to	that	 for	neutral	photographs.	 	The	
emotional	content	appeared	to	disrupt	the	participants’	 reflective	processes.	 	 fMRI	
confirmed	that	arousal	generated	more	activity	 in	the	visual	processing	area	of	the	
brain	and	less	 in	the	central	processing	area,	consistent	with	the	 lower	accuracy	of	
memory	 for	 the	 arousing	 photographs.	 	 The	 conclusion	 was	 that	 the	 arousing	
photographs	diverted	attention,	disrupting	working	memory	(Mather	et	al.,	2006).	
	
Second,	 an	 extensive	 body	 of	 experimental	 research	 exists	 on	 the	 influence	 of	
emotional	arousal	on	memory	in	legal	cases.		Systematic	analysis	of	the	outcomes	of	
more	 than	 350	 studies	 of	 eyewitness	 performance	 in	 emotionally	 arousing	 events	
revealed	that	heightened	stress	debilitates	memory:	high	levels	of	stress	negatively	
impact	 both	 the	 accuracy	 of	 eyewitness	 identification	 as	 well	 as	 the	 accuracy	 of	
recall	 of	 other	 crime-related	 details	 (Deffenbacher,	 Bornstein,	 Penrod	&	McGorty,	
2004).	 	 More	 realistic	 experiments	 (live	 staged	 crimes	 versus	 laboratory	 studies)	
revealed	 more	 extensive	 debilitating	 effects	 of	 stress	 on	 memory	 performance.		
Participants	who	are	more	anxious	and	physiologically	reactive	suffer	a	more	serious	
drop	in	accuracy	than	persons	who	are	more	emotionally	stable.		The	implication	for	
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the	current	case	is	that	jurors	who	experience	higher	levels	of	emotional	arousal	in	
response	to	the	gruesome	evidence	will	be	more	impaired	in	their	ability	to	attend	
to	and	recall	other	evidence	in	the	case.				

Third,	 research	 on	 the	 influence	 of	 emotional	 arousal	 in	 legal	 contexts	 has	
investigated	whether	 it	 increases	the	rate	of	 judgmental	errors.	 	 	One	documented	
example	 of	 an	 investigative	 judgmental	 error	 in	 an	 actual	 case	 is	 the	 erroneous	
identification	by	the	FBI	and	fingerprint	experts	of	a	Muslim	as	the	Madrid	bomber.		
Factors	contributing	to	that	error	included	the	pressure	of	working	on	a	high-profile	
case,	 leading	 to	 a	 confirmation	 bias	 (Stacey,	 2005).	 	 To	 investigate	 experimentally	
whether	exposure	to	emotionally	evocative	gruesome	evidence	impairs	performance	
on	a	legal	decision	making	task,	a	controlled	laboratory	study	was	conducted	with	27	
university	 students	who	were	exposed	 to	either	a	neutral	 crime-scene	photograph	
(lamp)	 or	 a	 gruesome	 photograph	 and	 then	 required	 to	 match	 fingerprints.		
Participants	 who	 saw	 the	 gruesome	 photograph	 declared	 more	 matches	 and	
committed	 more	 errors	 when	 the	 fingerprint	 information	 was	 ambiguous	 and	
uncertain	 than	 participants	 exposed	 to	 the	 photograph	 of	 the	 lamp	 (Dror,	 Péron,	
Hind	&	Charlton,	2005).	 	This	finding	confirmed	that	the	emotionally	arousing	post-
mortem	photograph	impaired	performance	on	the	task	of	fingerprint	identification.			
	
Fourth,	cognitive	impairments	in	the	assessment	of	other	evidence	in	a	case	in	which	
gruesome	 evidence	 is	 presented	 have	 been	 demonstrated	 in	 simulated	 trials.	 	 For	
instance,	 in	 one	 jury	 simulation	 study,	 216	 jury	 eligible	 students	 and	 community	
members	 listened	 to	an	audiotaped	civil	 trial	 containing	emotional	 testimony	 from	
an	 eyewitness	 to	 a	 motor	 vehicle	 accident.	 	 	 The	 eyewitness	 provided	 either	
consistent	 or	 inconsistent	 accounts	 (8	 distinct	 inconsistencies).	 	 Details	 of	 the	
physical	and	psychological	 trauma	and	suffering	caused	 to	both	parties	 involved	 in	
the	accident	were	 included	 in	one	version,	e.g.,	 	 jurors	heard	how	the	driver	could	
hear	her	daughter	crying	for	help,	but	was	unable	to	do	anything	to	help	because	she	
too	 was	 trapped	 and	 seriously	 injured.	 Participants	 in	 the	 more	 emotionally	
evocative	version	were	also	told	how	the	truck	driver	had	suffered	mental	anguish	
after	the	accident	because	the	car	driver	had	been	killed	and	the	children	injured.		In	
an	 emotionally	 neutral	 version,	 the	 foregoing	 emotionally	 evocative	 details	 of	 the	
anguish	were	omitted.	 	 Inclusion	of	 the	emotional	details	produced	more	affective	
responses	in	participants,	i.e.,	sadness	ratings	in	that	group	increased	from	the	30th	
to	the	70th	percentile,	and	all	participants	report	high	levels	of	anger.		The	higher	the	
level	 of	 anger,	 the	 fewer	 inconsistencies	 in	 witness	 testimony	 the	 juror	 detected.		
This	 study	 demonstrated	 that	 emotionally	 arousing	 evidence	 presented	 verbally	
impaired	the	ability	of	mock	jurors	to	objectively	analyze	and	assess	the	credibility	of	
witnesses	(Semmler	&	Brewer,	2002).	
	
Another	experimental	study	using	68	university	students	as	mock	jurors	in	a	criminal	
trial	 showed	 that	 judgmental	 biases	 or	 distortions	 can	 result	 from	 exposure	 to	
gruesome	evidence.		The	influence	of	emotionally	evocative	gruesome	evidence	in	a	
weak	 case	 of	 circumstantial	 evidence	 was	 investigated	 to	 examine	 whether	 it	
produced	 an	 emotionally-driven	 verdict.	 	 The	 case	 presented	 legally	 sufficient	 or	
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insufficient	evidence,	by	varying	details	of	inculpatory	evidence,	such	as	the	strength	
of	 the	defendant’s	 alibi.	 	Mock	 jurors	 read	a	12-page	homicide	 transcript	 in	which	
the	 victim	 was	 stabbed	 in	 the	 chest	 (neutral	 version)	 or	 brutally	 tortured,	 and	
mutilated	post-mortem	(gruesome	version).	 	 	The	gruesome	evidence	made	 legally	
insufficient	facts	appear	more	inculpatory,	so	that	the	conviction	rate	increased	from	
37%	to	57%	in	the	insufficient	condition	with	the	gruesome	details.		In	the	absence	
of	 gruesome	 details,	 the	 jurors	 distinguished	 the	 legally	 sufficient	 from	 the	
insufficient	evidence	appropriately,	 convicting	 the	defendant	 in	68%	vs	37%	of	 the	
cases,	 respectively.	 	 This	 outcome	 demonstrated	 that	 the	 gruesome	 evidence	
impaired	 the	mock	 jurors’	ability	 to	assess	 the	 strength	of	other	 items	 in	evidence	
(Bright	&	Goodman-Delahunty,	2004).	
	
Together,	 these	 examples	 indicate	 that	 exposure	 to	 gruesome	 or	 emotionally	
evocative	evidence	can	disrupt	memory	for	and	impair	the	objective	assessment	of	
other	items	in	evidence,	biasing	the	outcome	of	the	case.			
		

d. Increased	proclivity	to	convict	
	

Anecdotal	reports	of	jurors’	emotional	reactions	to	gruesome	vivid	images	show	the	
powerful	 influence	of	 these	 images	on	 jury	decisions.	 	 In	a	homicide	case	 in	which	
jurors	viewed	a	colour	videotape	of	the	crime	scene	in	which	a	woman	was	beaten,	
sexually	 abused,	 tied	 up	 and	 suffocated,	 the	 jury	 returned	 a	 guilty	 verdict	 in	 40	
minutes.	 	 One	 juror	 commented:	 “I	 just	 kept	 seeing	 that	 woman’s	 body.	 	 It	 was	
obscene	what	he	did	to	her,”	(Curriden,	1990,	p.32).	 	That.	 	The	potential	for	vivid,	
graphic	 images	 to	 bias	 jury	 verdicts	 has	 been	 acknowledged	 by	 courts.	 	 In	 a	well-
known	US	case,	the	Chief	Resident	in	obstetrics	and	gynaecology	at	the	Boston	City	
Hospital	was	convicted	of	manslaughter	for	performing	a	legal	abortion	because	the	
jury	determined	 the	 foetus	was	 “a	person.”	 	The	Supreme	Court	of	Massachusetts	
reversed	the	decision	in	part	on	grounds	of	prejudice	in	the	jury	determination	which	
was	“unfortunately	reinforced	by	the	admission	in	evidence	of	a	picture	of	the	foetus	
as	 it	 appeared	 after	 four	 months	 in	 formaldehyde	 solution,”	 (Commonwealth	 v	
Edelin,	 1976,	 p.14).	 	 Comments	 by	 jurors	 disclosed	 the	 significant	 role	 of	 a	 single	
photographic	image	in	their	deliberations:	“It	looked	like	a	baby	…it	definitely	had	an	
effect	on	me,”	“The	picture	helped	people	draw	their	own	conclusions.	Everybody	in	
the	room	made	up	their	mind	that	the	foetus	was	a	person,”	(Culliton,	1975).		These	
anecdotal	examples	have	been	supplemented	by	results	of	controlled	experimental	
studies	conducted	 in	Canada,	 the	USA	and	Australia	 showing	 that	 jury	exposure	 to	
unpleasant	 photographic	 images	 causes	 stress,	 negative	 emotional	 responses	 and	
increases	the	conviction	rate/liability	determination	and	damage	awards.			
	
The	 impact	 of	 emotional	 arousal	 on	 a	 liability	 verdict	 in	 a	 simulated	 civil	 case	 in	
which	gruesome	visual	evidence	was	presented	to	jury	eligible	students	was	outlined	
in	 Section	 1b	 (Fishfader	 et	 al.,	 1996).	 	 Mood	 disturbance	 generated	 by	 the	
videotaped	material	 was	 significantly	 correlated	with	 liability	 determinations:	 	 the	
greater	the	emotional	change,	the	less	responsible	the	plaintiff	was	perceived	to	be	
for	the	accident.		A	similar	relationship	emerged	between	exposure	to	post-mortem	
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photographs,	emotional	arousal	and	verdict	in	the	context	of	a	criminal	case	(Bright	
&	Goodman-Delahunty,	2006)	described	 in	Section	1b:	 the	gruesome	photographic	
evidence	predicted	anger	at	 the	defendant	and	predicted	 that	 the	evidence	of	 the	
prosecution	was	perceived	as	sufficient,	and	predicted	convictions.		

In	 the	 context	 of	 one	mock	 homicide	 trial,	 48	 student	mock	 jurors	 viewed	 a	 one-
minute	 videotaped	 actual	 crime	 scene	 provided	 by	 the	 Bronx	 District	 Attorney	
showing	a	close-up	of	a	bloodied	body	of	a	young	male	lying	in	the	street	with	stab	
wounds	in	his	chest.		One	group	was	led	to	believe	this	was	a	scene	from	the	case	at	
hand,	another	group	was	informed	that	the	scene	was	from	a	similar	but	unrelated	
case,	and	a	third	group	did	not	view	the	videotape.		All	participants	read	a	49-page	
trial	transcript	and	rendered	a	verdict.		Results	indicated	that	mock	jurors	in	the	first	
group	set	a	significantly	lower	threshold	for	conviction	than	participants	in	the	other	
groups	 (77%	 vs	 93%).	 This	 finding	was	 indicative	 of	 a	 greater	 proclivity	 to	 convict	
(Kassin	&	Garfield,	1991).	

In	the	Canadian	jury	simulation	study	described	in	Section	1b,	the	researchers	tested	
whether	 relevant	 gruesome	 evidence	 was	 prejudicial.	 	 The	 gruesome	 images	
depicting	stab	wounds	and	lacerations	were	unhelpful	in	linking	the	defendant	to	the	
murder.		At	the	conclusion	of	the	trial,	jurors	exposed	to	the	gruesome	photographs	
were	 directed	 that	 the	 photographs	 were	 not	 to	 have	 an	 undue	 impact	 on	 their	
verdicts.	 	 The	 conviction	 rate	 among	 participants	 exposed	 to	 the	 autopsy	
photographs	 was	 approximately	 twice	 that	 in	 the	 group	 exposed	 to	 neutral	
photographs.	 	Measures	of	 self-reported	emotional	arousal	 (shock,	anxiety,	 feeling	
disturbed)	 in	 response	 to	 the	 gruesome	photographs	 predicted	perceptions	 of	 the	
defendant’s	 guilt.	 	 Although	 the	 gruesome	 photographs	 affected	 the	 mock	 jurors	
emotionally	 and	 increased	 their	 conviction	 rate,	 the	 jurors	 were	 unaware	 of	 this	
influence	on	their	verdict.		An	important	finding	was	participants’	lack	of	awareness	
of	 the	 extent	 to	which	 the	 exposure	 to	 the	 gruesome	photographs	 influenced	 the	
case	outcome:	jurors	in	all	three	groups	believed	that	the	images	should	not	and	did	
not	 influence	 their	 verdicts,	 and	 all	 rated	 their	 decision	 making	 as	 “fair	 and	
unbiased.”			These	results	suggested	that	the	influence	of	gruesome	evidence	occurs	
outside	of	conscious	awareness.		The	researchers	concluded	that	the	influence	of	the	
gruesome	photographs	was	“insidiously	prejudicial,”	(Douglas	et	al.,	1997).	

In	sum,	anecdotal	reports	from	actual	jurors	and	quantitative	experimental	research	
findings	 produced	 in	 several	 different	 countries	 by	 different	 teams	 of	 researchers	
using	 a	 variety	 of	 gruesome	 photographic	 images	 and	 different	 measures	 of	
emotional	arousal	provide	convergent	indications	that	exposure	to	gruesome	visual	
evidence	 that	 was	 uninformative	 on	 issues	 of	 culpability	 significantly	 increased	
verdicts	of	liability	and	guilt.		

e. Gruesome	images	trigger	biasing	mortality	salience	defences		

More	than	350	studies	conducted	in	laboratories	in	at	least	ten	countries,	including	
Australia,	have	demonstrated	that	when	humans	are	reminded	of	the	inevitability	of	
their	 death,	 anxiety	 is	 produced	 (Arndt,	 Lieberman,	 Cook	 &	 Solomon,	 2005).	 	 To	
manage	 the	 anxiety	 and	 to	 defend	 themselves	 from	 the	 fear	 of	 death,	 people	



Page	12	of	24	

	

identify	with	and	affiliate	with	others	whom	they	perceive	as	similar	to	themselves	
(Wisman	&	Koole,	2003)	and	defend	a	personalized	cultural	worldview	in	which	their	
life	 and	 values	 have	 meaning	 (Landau	 et	 al.,	 2004).	 	 This	 reaction,	 known	 as	 the	
mortality	 salience	 effect,	 derived	 from	 the	 theories	 of	 Ernest	 Becker,	 a	 cultural	
anthropologist.			

Of	 concern	 in	 this	 case	 is	 the	 fact	 that	 mortality	 salience	 increases	 antisocial	
reactions,	 exaggerates	 ethnocentric	 behaviour	 and	 stereotypical	 thinking	 (Niesta,	
Fritsche	 &	 Jonas,	 2008):	 mortality	 salience	 increases	 ingroup	 favouritism	 and	 the	
tendency	to	perceive	individual	members	of	outgroups	in	stereotypical	ways,	and	to	
derogate	outgroup	members,	or	 those	who	appear	different	 (Schimel	et	al.,	1999).		
Persons	who	 appear	 to	 impinge	 upon	 or	 threaten	 one’s	worldview	 are	 dealt	with	
aggressively	(McGregor	et	al.,	1998)	and	more	severely	punished	(Kugler	&	Cooper,	
2008).	 	 In	many	 experimental	 studies,	mortality	 salience	 defensive	 reactions	 have	
been	 induced	 simply	 by	 asking	 participants	 to	 think	 of	 their	 own	 death.	 	 In	 legal	
settings,	 jury	verdicts	can	be	 influenced	by	subtle	and	unconscious	provocations	of	
death-related	thoughts	that	trigger	mortality	salience	reactions	(Arndt	et	al.,	2005),	
such	as	 footage	of	 a	 fatal	 accident	unrelated	 to	 the	parties	 in	 a	 civil	 case	 (Nelson,	
Moore,	Olivetti	&	Scott,	1997),	or	facts	in	a	homicide	case.		Tests	of	the	effect	with	
mock	jurors	have	shown	increased	conviction	rates	and	awards	of	a	longer	sentence	
in	 a	 variety	 of	 criminal	 cases	 following	 a	 mortality	 salience	 induction,	 both	 when	
jurors	 thought	 of	 their	 own	 deaths	 and	 when	 they	 thought	 about	 the	 death	 of	
another	person	before	rendering	a	verdict	(Pickel	&	Brown,	2003).					

	Reports	of	 terrorist	acts	produce	a	standard	mortality	salience	response,	 including	
an	 increase	 in	 punitive	 reactions	 against	 persons	 perceived	 to	 threaten	 the	 social	
order	 in	 unrelated	 acts.	 	 Four	 studies	 conducted	 in	 Germany	 showed	 that	 when	
Islamic	 fundamentalist	 terrorism	 was	 made	 salient	 to	 research	 participants,	 more	
harsh	punishments	were	awarded	to	unrelated	defendants	in	criminal	cases,	e.g.,	an	
ordinary	car	thief	or	a	rapist.		In	one	study,	the	impact	of	mortality	salience	induced	
by	 exposing	 68	 university	 students	 to	 a	 photograph	 of	 a	 terrorist	 attack	 (planes	
crashing	into	the	WTC	or	police	helping	at	Ground	Zero,	photographs	of	Osama	bin	
laden,	bombed	trains	after	Madrid	2003)	was	compared	with	the	impact	of	exposure	
to	 a	 neutral	 photograph	 (landscape	 photographs	 or	 pictures	 of	 animals)	 or	
photographs	of	natural	disasters	showing	people	in	distress.		The	mortality	salience	
reaction	and	threat	to	the	social	order	was	perceived	only	in	response	to	images	of	
terrorist	 attacks,	 resulting	 in	 the	award	of	 significantly	 longer	prison	 sentences	 for	
unrelated	 criminal	 conduct	 (Fischer,	 Greitemeyer,	 Kastenmuller,	 Frey	 &	 Oswald,	
2007).	 	 These	 studies	 used	materials	 similar	 to	 those	 I	 reviewed	 in	 this	 case,	 and	
established	 that	 exposure	 to	 photographs	 related	 to	 terrorist	 attacks	 are	 likely	 to	
induce	mortality	salience	reactions	in	jurors	in	this	case.			

Because	 mortality	 salience	 increases	 the	 importance	 of	 group	 membership	 or	
affiliation,	some	researchers	have	examined	the	application	of	this	phenomenon	to	
defendants	 charged	 with	 terrorism.	 	 A	 terrorism	 suspect	 “is	 especially	 prone	 to	
mistreatment”	 because	 “there	 is	 added	 value	 to	 blaming	 a	 member	 of	 a	 hostile	
outgroup,”	 (Kugler	 &	 Cooper,	 2008,	 p.7).	 	 In	 a	 study	 that	 varied	 the	
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ingroup/outgroup	 status	 of	 a	 suspected	 terrorist	 charged	 with	 providing	 bomb-
making	materials,	the	suspect	was	given	either	an	American	or	Saudi	name,	and	all	
other	 facts	 were	 constant.	 	 	 Participants	 were	 180	 US	 students	 and	 community	
members.	 	 When	 participants	 perceived	 that	 the	 suspect	 was	 American,	 under	
mortality	 salience,	 they	 recommended	 greater	 protections	 for	 the	 defendant	 than	
when	they	thought	the	suspect	was	a	Saudi,	a	member	of	an	outgroup.		This	reaction	
was	unrelated	 to	 the	perceived	 culpability	 of	 the	defendant	 for	 the	 alleged	 crime.		
Mortality	 salience	 led	 to	 harsher	 treatment	 of	 the	 Saudi-named	 terrorist	 even	
though	 the	 Saudi	 was	 perceived	 as	 no	 more	 dangerous	 than	 the	 American.		
Replication	 of	 the	 study	 with	 the	 inclusion	 of	 a	 third	 suspect,	 a	 Bulgarian,	 again	
showed	that	protections	 for	 the	terrorist	with	the	Saudi	name	were	restricted,	but	
not	 those	 afforded	 to	 the	 ingroup	 member.	 Citizens	 of	 an	 ingroup	 (America)	 or	
neutral	foreign	country	(Bulgaria)	received	more	favourable	treatment	than	a	citizen	
from	a	country	perceived	to	be	hostile.	Under	mortality	salience,	group	membership	
appeared	 to	 drive	 the	 more	 negative	 treatment	 of	 the	 Saudi,	 and	 more	 lenient	
treatment	of	the	defendants	identified	as	American	and	Bulgarian	(Kugler	&	Cooper,	
2008).			

Gruesome	images	and	events	provoking	death-related	thoughts	in	this	case	are	not	
subtle.	 	 Jury	 exposure	 to	 the	 graphic	 and	 gruesome	 images	 in	 this	 case,	 and	 to	
images	 of	 9/11	 and	 WTC	 is	 likely	 to	 induce	 mortality	 salience.	 	 Once	 jurors	
experience	mortality	salience,	their	ability	to	maintain	psychological	equanimity	will	
be	 threatened,	 and	 they	 will	 spontaneously	 engage	 in	 psychological	 defence	
reactions	to	regain	equanimity.	 	Their	reaction	will	 include	 increased	affiliation	and	
identification	with	persons	perceived	as	members	of	the	ingroup,	with	persons	who	
hold	a	similar	worldview,	and	bias	against	persons	perceived	as	outgroup	members.		
Responses	against	perceived	outgroup	members	may	include	derogation,	 increased	
racism,	 ethnocentric	 bias,	 a	 desire	 to	 punish	 or	 increased	 aggression	 towards	
persons	 perceived	 as	 legal	 transgressors	 and	 persons	 perceived	 to	 threaten	 their	
worldview.		

f. The	influence	of	extrinsic	or	unrelated	gruesome	images	

In	 many	 research	 studies,	 mock	 jurors	 were	 informed	 that	 the	 gruesome	
photographs	to	which	they	were	exposed	depicted	the	crime	victim	or	plaintiff	in	the	
case	 before	 them.	 	 The	 graphic	 and	 gruesome	 images	 contained	 in	 the	 folders	 I	
reviewed	 are	 of	 persons	 unknown	 and	 unrelated	 to	 this	 case.	 	 This	 may	 raise	 a	
question	as	to	the	applicability	of	these	research	findings	to	this	case.	

First,	as	was	stated	 in	Section	1b,	 findings	on	 the	emotionally	arousing	qualities	of	
negative	 or	 unpleasant	 and	 gruesome	 photographs	 came	 from	 studies	 using	
decontextualized	 images	 that	 were	 unrelated	 to	 any	 case	 (e.g.,	 IAPS;	 Lang	 et	 al.,	
1997;	Lang	et	al.,	1998;	Bright	&	Goodman-Delahunty,	2006),	as	well	as	studies	using	
images	of	parties	involved	in	the	legal	case,	such	as	the	purported	victim	or	plaintiff.		
Similar	findings	emerged	in	both	types	of	studies.		Despite	the	fact	that	mock	jurors	
are	 aware	 that	 the	 cases	 are	 simulations	 with	 no	 real-world	 consequences,	 they	
experience	emotional	arousal	and	demonstrate	decision	making	biases.	 	Significant	
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emotional	effects	obtained	in	a	laboratory	setting	are	often	magnified	in	real-world	
settings	 and	 legal	 contexts	 (Deffenbacher	 et	 al.,	 2004).	 	 Thus,	 findings	 in	 these	
simulation	studies	may	underestimate	the	magnitude	of	the	 influence	of	gruesome	
images	in	real	cases.			

Second,	a	study	on	community	 responses	 to	media	portrayals	of	 terrorist	acts	 that	
include	the	sight	of	blood	and	dismembered	bodies	 is	 informative	on	this	point.	 	A	
survey	 was	 conducted	 to	 examine	 whether	 members	 of	 the	 public	 can	 become	
secondary	victims,	for	instance,	through	identification	with	the	victims	portrayed	in	
these	media	 images	 (Keinan,	 Sadeh	&	Rosen,	2003).	 	A	 considerable	proportion	of	
the	534	citizens	in	this	study	sample	reported	adverse	mental	health	consequences,	
including	symptoms	typical	of	posttraumatic	stress	disorder	(recurrent	and	intrusive	
recollections	 of	 terrorist	 acts,	 attempts	 to	 avoid	 associated	 thoughts	 or	 feelings,	
angry	 outbursts,	 sleep	 disturbance).	 	 Women	 reported	 more	 sensitivity	 to	 the	
exposure	than	men,	and	rated	the	media	more	stressful	and	more	threatening.		The	
researchers	recommended	more	discreet	and	restrained	media	coverage	of	terrorist	
acts,	e.g.,	communication	of	facts	without	displays	of	extremely	violent	details.			

Third,	other	research	described	above	provided	further	information	pertinent	to	this	
question.	 	 For	 instance,	 an	 experimental	 study	 discussed	 in	 Section	 1d	 specifically	
tested	the	difference	in	responses	to	videotaped	gruesome	images	that	mock	jurors	
believed	 depicted	 the	 victim	 in	 the	 case	 before	 them	 or	 were	 from	 an	 unrelated	
criminal	case	in	another	city.	Both	sets	of	images	were	emotionally	arousing,	but	the	
threshold	 for	 conviction	 was	 lower	 in	 the	 group	 led	 to	 believe	 that	 the	 images	
depicted	the	victim	in	the	current	case	(Kassin	&	Garfield,	1991).			

In	a	mortality	salience	study	 included	 in	Section	1e,	 the	researchers	exposed	mock	
jurors	to	a	videotape	of	a	fatal	automobile	accident	or	they	viewed	a	nongruesome	
videotape.		All	participants	read	the	same	civil	case	in	which	a	driver	was	suing	either	
an	American	or	a	Japanese	car	manufacturer.	 	All	persons	shown	in	the	videotapes	
were	unrelated	to	the	parties	in	the	civil	suit.		Exposure	to	the	gruesome	videotaped	
materials	produced	a	nationalistic	bias	in	the	blame	assigned	to	the	driver	and	to	the	
automobile	 manufacturer	 (Nelson	 et	 al.,	 1997).	 	 This	 study	 demonstrated	 that	
mortality	salient	reactions	affecting	the	outcome	in	the	civil	case	were	generated	by	
viewing	a	gruesome	videotape	depicting	persons	unrelated	to	the	case	at	hand.				

Fourth,	in	some	studies,	subliminal	reminders	of	September	11	2001	were	inserted,	
by	 projecting	 the	 letters	 “911”	 and	 “WTC”	 below	 the	 threshold	 for	 perception,	
without	any	explicit	 graphic	 images,	 in	 the	middle	of	other	experimental	materials	
that	 were	 unrelated	 to	 these	 events.	 	 Groups	 exposed	 to	 this	 information	
demonstrated	 increased	 accessibility	 of	 death-related	 thoughts,	 and	 intensified	
ingroup	favouritism	(Landau	et	al.,	2004).					

In	my	opinion,	the	foregoing	research	results	 indicate	that	the	gruesome	images	 in	
this	case	depicting	persons	and	events	unrelated	to	the	case	at	hand	will	not	nullify	
the	impact	of	those	images	on	the	jury.				
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Question	2.		The	impact	of	images	of	September	11	2001	attacks		

Since	 September	 11,	 2003,	 numerous	 studies	 have	 been	 conducted	 on	 the	
psychological	 impact	 of	 the	 event.	 	One	 study	 of	memory	 for	 these	 events	 in	 985	
people	in	six	countries	(USA,	Netherlands,	Belgium,	Italy,	Romania,	and	Japan)	at	two	
points	 in	 time	 (21	 days	 after	 the	 event	 and	 18	months	 later)	 showed	 surprisingly	
consistent	 recall	 of	 details	 over	 time	 (Curci	 &	 Luminet,	 2006),	 and	 retention	 of	
emotional	 intensity,	although	this	varied	by	country.	 	 	 In	a	recent	Australian	study,	
172	participants	were	provided	an	historical	reminder	and	images	of	the	aftermath	
of	a	terrorist	attack	(photographs	of	March	2004	train	bombings	in	Madrid).		To	one	
group,	 the	 study	 was	 presented	 as	 comparing	 reactions	 of	 “Australians	 vs	 non-
Australian”,	 leading	 participants	 to	 adopt	 a	 different	 social	 identity	 to	 the	 Spanish	
victims,	who	were	perceived	as	an	outgroup.	 	To	 the	second	group,	 the	study	was	
presented	as	comparing	reactions	of	“Western	country	residents	vs.	residents	of	non-
Western	 countries”,	 in	 turn	 leading	 participants	 to	 identify	 Spanish	 victims	 as	
members	of	 an	 ingroup.	 	 All	 participants	 reported	 their	 level	 of	 fear.	 	 Significantly	
greater	fear	was	reported	by	women	who	classified	themselves	in	the	same	group	as	
the	terrorist	victims	(Abdelsayed,	2008	

Other	studies	on	responses	to	these	terrorist	attacks	revealed	that	emotional	arousal	
in	 the	 form	of	shock,	disbelief	and	then	anger	 is	a	common	response	 (Fredrickson,	
Tugade,	Waugh,	&	Larkin,	2003)and	that	participants	then	seek	to	punish	those	who	
are	 perceived	 to	 threaten	 their	 way	 of	 life	 (Pyszczynski,	 Solomon,	 &	 Greenberg,	
2003;	Yum	&	Schenck-Hamlin,	2005).		These	studies	illustrate	that	images	of	terrorist	
attacks	 are	 particularly	 powerful	 in	 evoking	 mortality	 salience	 effects,	 perhaps	
because	 the	 apparent	 random	 selection	 of	 terrorist	 victims	 evokes	 fear	 in	
participants	 that	 they	 too	may	 be	 victimized.	 	 The	 likelihood	 of	 victimization	 in	 a	
terrorist	attack	may	appear	greater	than	the	likelihood	of	victimization	in	a	domestic	
homicide,	for	example.				

Academics	 have	 warned	 that	 juror	 anger	 from	 their	 responses	 to	 the	 terrorists	
responsible	for	the	September	11	2001	attacks	may	influence	their	decisions	about	
unrelated	 defendants	 in	 subsequent	 cases	 (Feigenson,	 2003).	 	 These	 concerns	 are	
supported	by	 results	of	 recent	 studies	 comparing	mock	 juror	 	 responses	 to	 sets	of	
eight	 neutral	 images,	 images	 of	 natural	 disaster	 scenes	 or	 of	 the	 attacks	 on	 the	
World	Trade	Centre	in	2001	(Fischer	et	al.,	2007).		Only	the	latter	produced	mortality	
salience	defensive	 reactions.	 	68	participants	exposed	 to	 these	 images	perceived	a	
threat	 to	 their	 social	order,	had	a	 stronger	 intent	 to	prevent	 future	 similar	 crimes,	
and	assigned	harsher	punishment	to	unrelated	criminal	defendants	than	participants	
who	were	exposed	to	the	other	photographic	images.	 	 	Another	study	showed	that	
reviewing	images	of	the	WTC	attacks	produced	ingroup-outgroup	biases	in	American	
university	 students,	who	made	bigoted	 remarks	 about	Arabs	 and	Muslims	 (Yum	&	
Schenck-Hamlin,	2005).		

Where	 visual	 information	 about	 the	 terrorist	 attacks	 on	 September	 11	 2001	 has	
been	widely	disseminated,	a	verbal	reminder	of	the	WTC	without	presentation	of	the	
images	 has	 produced	 the	 same	 mortality	 salience	 effect	 as	 the	 visual	 images,	
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probably	 because	 this	 was	 such	 as	 a	 well-reviewed	 event.	 	 	 In	 a	 series	 of	 four	
experimental	 studies,	 participants	 wrote	 down	 what	 happened	 on	 September	 11	
2001,	and	described	their	emotions	aroused	by	the	attacks.	 	Simply	 thinking	about	
what	happened	on	that	date	produced	a	standard	mortality	salience	defences:	this	
activity	produced	support	for	President	Bush	and	counter-terrorism	policies	even	in	
liberal	students	(Landau	et	al.,	2004).			

In	my	opinion,	exposure	by	jurors	to	images	of	the	September	11,	2001	attacks	and	
other	reminders	of	these	events	will	generate	emotional	reactions	and	death-related	
thoughts,	promoting	ingroup	affiliation	and	outgroup	punishment.		These	images	will	
reinforce	standard	mortality	salience	effects	described	in	Section	1(e).	

Question	 3.	 	 The	 likelihood	 of	 emotional	 vs	 rational	 responses	 to	 the	 graphic	
materials	

See	responses	to	Questions	1	and	2.	

Question	4.		The	collective	impact	of	the	number	of	images	and	their	influence	on	
propensity	to	convict,	as	opposed	to	presentation	of	1	or	2	images	in	a	category	

In	general,	 the	research	conducted	on	the	 influence	of	gruesome	 images	produced	
the	 effects	 outlined	 above	 by	 exposing	 participants	 to	 far	 fewer	 and	 less	 extreme	
images	than	those	contained	in	the	folders	and	CDs	in	this	case.	The	content	of	many	
of	 the	 images	 in	 these	 folders	 is	 more	 intense	 and	 explicit	 than	 I	 have	 seen	 in	
research	 studies,	 particularly	 the	 edited	 videotaped	 beheadings,	 which	 include	
disturbing	audio	tracks	in	addition	to	the	visual	images.		

Repeated	community	exposure	 to	 terrorist	media	coverage	which	 included	graphic	
images	of	violence	(e.g.,	30	terrorist	 incidents	within	a	24-month	period)	produced	
high	levels	of	trauma	in	members	of	the	public	(Keinan	et	al.,	2003).		This	finding	is	in	
line	with	outcomes	of	other	 studies	 showing	 that	 sustained	presentation	produces	
more	 prolonged	 arousal	 and	 emotional	 or	 affective	 reaction	 (Codispoti,	 Bradley	&	
Lang,	2001).		This	finding	is	consistent	with	the	reactions	of	federal	and	state	police	
agents	working	on	 the	Property	Review	Team	who	were	exposed	 to	 these	graphic	
images.	 	 Their	 increased	 and	 sustained	 exposure	 did	 not	 desensitize	 them	 to	 the	
images.	 	 Based	 on	 this	 information,	 it	 is	 unlikely	 that	 jurors	 who	 are	 exposed	 to	
multiple	 images	 or	 repeatedly	 to	 the	 similar	 gruesome	 images	 will	 become	
desensitized.	 	 Increased	 emotional	 processing	 leads	 to	 a	 stronger	 influence	 of	
emotion	on	judgment	and	decision	making	(Forgas,	1995).				

To	obtain	permission	 from	contemporary	Human	Subjects	Ethics	Review	Boards	 to	
conduct	 studies	 involving	 even	 one	 gruesome	 photograph,	 I	 have	 to	 include	 an	
advance	 warning	 to	 potential	 participants	 that	 the	 study	 materials	 may	 be	
distressing,	advise	participants	of	their	right	to	withdraw	from	the	study	at	any	time,	
and	 provide	 contact	 details	 of	 a	 qualified	 mental	 health	 professional	 on	 standby,	
such	as	a	clinical	psychologist,	 should	a	 research	participant	becomes	disturbed	by	
the	study	materials.		The	fact	that	courts	had	allowed	particular	gruesome	images	to	
be	 displayed	 to	 jurors	 in	 actual	 criminal	 cases	 was	 helpful	 in	 securing	 ethical	
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permission	 to	 conduct	 research	 with	 these	 materials.	 	 For	 example,	 the	 crime	
videotape	used	in	the	US	study	(Kassin	&	Garfield,	1991)	lasted	a	total	of	one	minute	
and	displayed	one	corpse.		The	videotaped	accident	reconstruction	used	by	Fishfader	
et	al.	 (1996)	was	a	short	simulation	prepared	in	a	civil	case.	 	 In	the	Canadian	study	
(Douglas	et	al.,	1997),	the	three	gruesome	photographs	of	a	corpse	were	taken	from	
an	 actual	 criminal	 case,	 and	 in	 Australia,	 Bright	 and	 Goodman-Delahunty	 (2006)	
showed	 participants	 gruesome	 colour	 photographs	 from	 a	 New	 South	 Wales	
homicide	 case.	 	 In	 the	 studies	 by	 Dror	 et	 al.	 (2005)	 and	 Cush	 and	 Goodman-
Delahunty	 (2006),	 participants	 viewed	 a	 single	 gruesome	 colour	 photograph	 of	 a	
disfigured,	 bleeding	 crime	 victim.	 	 The	 eight	 gruesome	 photographs	 used	 in	 the	
neural	 studies	were	drawn	 from	a	pretested	 set	of	 colour	 images	 compiled	by	 the	
National	 Institute	of	Mental	Health	Centre	for	the	Study	of	Emotion	and	Attention,	
known	 as	 the	 International	 Affective	 Picture	 System	 (Lang	 et	 al.,	 1997),	 and	
approved	for	research	purposes	as	unlikely	to	pose	a	risk	of	detriment	or	harm	to	the	
study	participants.			

My	experience	with	 these	precautionary	measures	 to	protect	 research	participants	
from	the	risks	of	harm	from	exposure	to	gruesome	materials	 leads	me	to	conclude	
that	 it	 is	 unlikely	 that	 ethical	 approval	 would	 be	 granted	 to	 expose	 community	
members	 to	 the	quantity	 and	 content	of	 the	 gruesome	 images	 I	 have	 reviewed	 in	
this	case,	as	the	risk	of	harm	would	be	perceived	as	too	great.		The	existing	research	
literature	has	tested	the	impact	of	only	a	few	gruesome	images,	thus	it	is	impossible	
to	predict	precisely	what	the	collective	impact	on	a	jury	of	this	volume	of	gruesome	
images	and	of	the	impact	of	the	aggregated	visual	evidence	on	jurors’	propensity	to	
convict.			

Question	5.		The	impact	of	the	form	of	presentation:	edited	DVD	with	captions	and	
commentary		

The	 colour	 videoclips	 of	 six	 edited	 beheadings,	 as	 noted	 above,	 are	 in	 a	 different	
category	to	the	other	still	photographic	images,	and	should	not	be	treated	as	if	they	
are	the	same.		These	video	clips	are	more	emotionally	disturbing	and	arousing	than	
the	still	photographic	images	for	a	number	of	reasons.			

First,	the	video	clips	convey	more	information	visually	because	they	last	longer	and	
are	comprised	of	multiple	sequential	images.		The	length	of	exposure	alone	provides	
a	more	extended	opportunity	 for	 in-depth	processing	by	 the	 jurors.	 	 The	 fact	 that	
they	 include	 multiple	 images	 of	 the	 same	 scene,	 showing	 movement	 and	 social	
interactions,	makes	 them	more	memorable	 and	more	 vivid.	 	 Second,	 they	 include	
additional	 sensory	 information	 that	 is	 not	 available	 from	 photographs,	 including	
sound.	 	 A	 number	 of	 the	 video	 clips	 are	 accompanied	 by	 audio	 tracks	 that	
substantially	 increase	 the	 potential	 to	 induce	 distress	 in	 the	 jury	 members.	 	 The	
soundtracks	of	voices	or	noises	made	by	the	victims	prior	to	or	in	the	process	of	their	
execution	 are	 likely	 to	 induce	 more	 negative	 emotional	 reactions	 in	 jurors.	 	 For	
example,	 the	 edited	 videoclip	 of	 the	 blindfolded	 Korean	 male	 is	 emotionally	
evocative	not	only	because	it	displays	a	young	blindfolded	man	who	is	publicly	and	
brutally	beheaded	with	a	 large	sabre,	but	because	 the	young	man	himself	displays	
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extreme	 emotions,	 i.e.	 distress	 and	 desperation.	 	 The	 videoclip	 includes	 extended	
footage	of	him	screaming	in	English	at	captors	whom	he	cannot	see,	pleading	not	to	
be	killed,	until	his	vocal	chords	are	hoarse.		Another	video	clip	displays	a	male	whose	
head	is	held	to	the	ground	by	the	executioner	who	is	positioning	him	so	he	can	be	
beheaded.		Although	the	clip	stops	a	moment	before	he	is	beheaded,	the	audiotrack	
includes	what	 appears	 to	 be	 the	 sound	 of	 him	 choking	 as	 his	 throat	 is	 gripped	 to	
enable	the	executor	to	sever	his	head	with	a	knife.		

Some	 confirmatory	 indications	of	 the	arousing	potential	 of	 these	 videoclips	 comes	
from	 studies	 conducted	 over	 40	 years	 ago	 (using	 procedures	 that	 contemporary	
Human	 Subjects	 Ethics	 Review	 Boards	 would	 be	 unlikely	 to	 approve)	 on	 stress	
reactions	 in	response	to	emotion	provoking	films.	Substantial	stress	reactions	were	
elicited	 by	 a	 13-minute	 industrial	 safety	 film	 for	 wood	 mill	 operators	 entitled	 “It	
didn’t	 have	 to	 happen,”	 in	 which	 three	 gruesome	 accidents	 were	 depicted:	 (a)	 a	
worker	lacerated	a	finger;	(b)	a	worker	amputated	two	joints	of	a	finger	in	a	milling	
machine,	and	(c)	a	circular	saw	drove	a	board	 into	an	unsuspecting	passer-by,	who	
died,	 writhing	 and	 bleeding	 on	 the	 floor.	 	 Heart	 rate	 monitors	 and	 galvanic	 skin	
responses	 revealed	 that	more	 intense	stress	 reactions	were	 induced	by	 the	events	
depicting	 someone’s	death	 than	by	 the	 two	 injuries.	 	 Efforts	by	 the	 researchers	 to	
reduce	 the	 stress	 reactions	 to	 the	 gruesome	 images	 by	means	 of	 three	 defensive	
coping	strategies	included(a)	describing	in	advance	what	was	going	to	be	depicted	in	
the	 film;	 (b)	 intellectualization	 (teaching	participants	 to	watch	 in	 a	detached	way);	
and	 (c)	 denial	 (stating	 that	 the	 film	was	 faked,	made	 by	 actors,	 no	workers	 were	
actually	 injured,	 red	 dye	 was	 used	 to	 give	 an	 impression	 of	 bleeding,	 and	
photographic	 effects	 were	 used	 to	 simulate	 the	 accident),	 failed	 to	 significantly	
reduce	 stress	 reactions	 to	 the	 third	 and	 fatal	 accident:	 no	 reduction	 in	 stress	
occurred	 in	galvanic	skin	responses	for	this	extreme	event,	although	the	heart	rate	
was	 reduced	 in	 the	 intellectualization	 group	 compared	 to	 versus	 the	 advance	
warning	and	denial	groups.	 	Stress	reactions	 in	the	group	that	received	an	advance	
warning	were	highest	(Lazarus,	Opton,	Nomikos	&	Rankin,	1965).	

Generally,	 research	 shows	 that	 the	 outcomes	 of	 arousal	 and	 bias	 are	 stronger	 in	
response	 to	 more	 realistic	 images	 of	 events.	 	 For	 example,	 stress	 reactions	
experienced	 by	 witnesses	 to	 a	 live	 staged	 crime	 exceeded	 those	 of	 participants	
watching	 a	 videotape	 of	 the	 same	 staged	 crime	 (Deffenbacher	 et	 al.,	 2004).		
Similarly,	 comparisons	 of	 videotaped	 visual	 images	 versus	 oral	 verbal	 or	 written	
verbal	 information	 show	 the	 latter	 usually	 produce	 less	 intense	 responses.	 	 For	
example,	watching	a	videotaped	version	of	a	 trial	produced	more	convictions	 than	
reading	the	written	trial	transcript	of	the	same	case	(Juhnke	et	al.,	1979).			

As	noted	in	Section	1d,	the	outcome	of	a	study	in	which	mock	jurors	were	exposed	
to	a	brief	one-minute	videotape	 containing	gruesome	evidence	demonstrated	 that	
this	 exposure	 caused	 them	 to	 lower	 the	 threshold	 to	 convict	 (Kassin	 &	 Garfield,	
1991).	 	 Moreover,	 participants	 who	 viewed	 the	 videotape	 were	 more	 likely	 to	
believe	 that	 the	 national	 homicide	 rate	 was	 increasing	 and	 produced	 higher	
estimates	 of	 that	 rate	 than	 participants	 who	 did	 not	 view	 the	 videotape.	 	 	 More	
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prolonged	and	more	elaborate	processing	of	the	information	presented	via	video	will	
increase	the	influence	of	emotion	on	judgment	(Forgas,	1995).			

In	my	opinion,	the	intensity	of	emotional	arousal	and	distress	will	increase	following	
exposure	 to	 edited	 videoclips	 as	 opposed	 to	 the	 same	 information	 conveyed	
photographically	 or	 verbally.	 	 These	 reactions	 will	 not	 be	 adequately	 reduced	 by	
warnings,	and	may	lead	to	attrition	of	jury	members.		

Question	6.		The	influence	of	judicial	directions	on	use	of	evidence	and	emotions:	

Most	 judicial	directions	operate	on	the	assumption	that	awareness	alone	cures	the	
bias.	 	Psychological	research	has	shown	that	awareness	of	an	emotional	bias	 is	the	
first	step	towards	elimination	of	the	bias,	but	that	awareness	alone	is	not	sufficient	
(Bornstein	&	Weiner,	2006).		The	studies	of	emotional	distress	elicited	by	the	film	of	
a	fatal	workplace	accident	demonstrated	that	warnings	that	the	film	was	disturbing	
and	 instructions	 to	 think	 rationally	 about	 the	 distressing	 events	 did	 not	 quell	
emotional	reactions	(Lazarus	et	al.,	1965).		

Two	published	Australian	 studies	have	 specifically	 examined	 the	effectiveness	of	 a	
judicial	direction	about	the	use	of	gruesome	evidence	(Thompson	&	Dennison,	2004;	
Cush	&	Goodman-Delahunty,	2006).The	former		experimentally	tested	the	impact	of	
a	 judicial	 direction	 to	 ignore	 graphic	 violence	 presented	 verbally,	 using	 128	 jury-
eligible	 university	 students	 as	 mock	 jurors.	 They	 read	 a	 42-page	 summary	 of	 a	
homicide	 case	 in	 which	 the	 evidence	 was	 presented	 neutrally	 or	 graphically,	 by	
adding	 adjectives,	 imagistic	 verbs	 and	 vivid	 phrases.	 	 Participants	 exposed	 to	 the	
graphic	details	experienced	significantly	more	stress	than	those	who	read	the	neutral	
transcripts.	 	 All	 participants	 received	 standard	 posttrial	 instructions;	 some	 also	
received	 a	 direction	 to	 consider	 only	 the	 probative	 value	 of	 the	 graphic	 evidence	
when	rendering	a	verdict.	 	This	 instruction	did	not	have	a	significant	 impact	on	the	
likelihood	of	a	guilty	verdict.							

In	R	v	Zammit,	[1999]	NSWCCA	65	(28	May	1999),	jurors	who	viewed	photographs	of	
the	mutilated	face	of	the	deceased	were	directed	to	“look	at	photographs	in	a	calm	
deliberate	and	dispassionate	 fashion”	and	 to	 “bear	 in	mind	 that	you	 shouldn’t	use	
any	 emotion.”	 The	 effectiveness	 of	 this	 instruction	 was	 tested	 in	 a	 simulated	
homicide	 case	 in	 which	 108	 teachers	 served	 as	 mock	 jurors	 (Cush	 &	 Goodman-
Delahunty,	 2004).	 	 Participants	 viewed	 either	 three	 neutral	 photographs	 or	 a	 set	
including	 two	 neutral	 and	 one	 gruesome	 photograph,	 and	 received	 either	 no	
direction,	or	the	Zammit	jury	direction	before	the	gruesome	evidence	was	presented	
or	 at	 the	 end	 of	 the	 trial.	 	 Participants	 exposed	 to	 the	 gruesome	 photograph	
experienced	significantly	elevated	negative	sentiments	about	the	crime.	 	When	the	
instruction	was	provided	before	the	evidence	was	introduced,	it	reduced	the	weight	
of	the	inculpatory	evidence.	 	The	weight	of	evidence	in	the	group	instructed	at	the	
end	of	the	trial	was	the	same	as	in	the	no	instruction	group.		Similarly,	the	conviction	
rate	 was	 significantly	 lower	 among	 participants	 who	 received	 the	 jury	 direction	
before	 the	 evidence	was	 introduced,	 and	 the	 conviction	 rate	 in	 the	 no	 instruction	
and	posttrial	 instruction	groups	was	the	same.	 	Almost	all	participants	 in	all	groups	
(86%)	 claimed	 they	 were	 unaffected	 by	 emotions,	 despite	 the	 fact	 that	 emotion	
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scores	in	the	different	groups	reflected	differential	arousal	.	Similarly,	in	the	study	by	
Douglas	 et	 al.,	 (1997),	 despite	 an	 instruction	 not	 to	 allow	 gruesome	 photographic	
evidence	to	unduly	influence	their	verdicts,	almost	all	the	mock	jurors	were	unaware	
of	or	were	unwilling	to	admit	the	influence	of	the	graphic	evidence	on	their	verdicts.			

Similar	 findings	emerged	 in	a	study	of	the	 influence	of	emotional	pre-trial	publicity	
which	jurors	were	instructed	to	disregard,	i.e.,	information	that	was	not	part	of	the	
evidence	 in	 the	 case	 (Kramer,	 Kerr	 &	 Carroll,	 1990).	 	 Participants	 were	 791	
community	members,	78%	of	whom	were	recruited	from	jury	rolls.		They	formed	108	
separate	juries	who	viewed	a	videotaped	robbery	trial	51	minutes	in	length.		Prior	to	
the	trial	they	were	exposed	to	either	neutral,	factual,	or	emotional	pre-trial	publicity	
in	the	form	of	videotaped	news	reports	containing	information	about	the	defendant	
unrelated	to	the	robbery	charge.		The	pre-trial	news	reports	were	viewed	between	1	
and	53	days	before	the	trial	sessions.		Memory	for	the	factual	publicity	declined	with	
time	 but	 not	memory	 for	 the	 emotionally	 evocative	 information,	 and	 participants	
exposed	to	 the	 latter	 information	reported	negative	emotional	arousal—they	were	
angrier,	 sadder	 and	more	 upset	 than	 those	 in	 the	 neutral	 factual	 publicity	 group.		
Guilty	 verdicts	were	more	 likely	 in	 the	high	emotion	condition.	 	 This	outcome	was	
unaffected	by	delay	or	 judicial	 instructions.	 	 The	posttrial	 instruction	 strengthened	
the	 biasing	 effects	 of	 publicity	 on	 the	 evaluation	 of	 the	 defendant.	 	 Deliberation	
magnified	 the	 influence	 of	 the	 emotional	material.	 	 The	 fact	 that	 the	 admonition	
from	 the	 judge	 to	 ignore	 the	 publicity	 failed	 indicated	 that	 reliance	 on	 standard	
cautionary	directions	to	jurors	is	misplaced	where	emotionally	evocative	evidence	is	
concerned.			

Research	examining	 the	effectiveness	of	 instructions	 to	 suppress	 emotions	evoked	
by	 verbal	 emotional	 information	 produced	 paradoxical	 effects.	 	 Contrary	 to	 the	
intended	 effect	 of	 the	 jury	 directions,	 the	 emotionally	 charged	 information	 had	 a	
greater	effect	on	 the	guilt	 and	 sentencing	 scores	of	 jurors	who	were	 instructed	 to	
disregard	 the	 emotional	 information	 than	 on	 jurors	 who	 did	 not	 receive	 this	
instruction,	 i.e.,	 a	 rebound	 or	 reactance	 effect	was	 observed	 (Lieberman	&	Arndt,	
2000).	 The	 researchers	 concluded	 that	 mock	 jurors	 find	 it	 hard	 to	 ignore	 the	
influence	of	emotionally	evocative	information.							

In	my	opinion,	 the	 research	on	standard	 jury	directions	provided	 in	cases	 in	which	
potentially	prejudicial	emotionally	evocative	gruesome	evidence	has	been	admitted	
has	demonstrated	that	this	approach	is	ineffective.			
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